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and Polver g+ 
. The Honorable John D. Dingell 
Chairman, Subcommittee an Energy 

Committee on Interstate k d  Foreign - Commerce -. 

House of Representatives 

Dear hk. Chairman: 
- .  In'connection with ova report "Fossil Energy Research, Develogrnent, 

and Bemonr rztion: OpWi-tunitics for Chan.Te, EXD-78-57', you ques- 
tioned the  r" D2tlpartnient of Encrrry Is @%3E$ industry cost par t ic ipa t ion  
p o l i c i c g  13irmant to  your request, M'C have reviev;ed the  indus t ry  pa r t i -  
cipation provisions of t h e  1a;vs antdicable to  COE, with par t icu lar  cencern 
€or provisions requirinz cost s h a r i n q  o r  rnpnaatinq the s ize  of cicmonstra- 
tion plants. In so doin? w e  res t r ic ted  owsclves t o  t hc  laws governifi: 
nonnuclcn e n c r q  technoioqies ,  t h e  area of your nrirnwy comcrn .  A s   yo?^ 
know the laws and r e q u i r e m e n t s  apolicable to nuclear cncrqy are distinct 
and sepurate, as is exDlicitly rccoqnized by subsection 3Tc)(2) of the Fed-  
eral Rm-rniclear Eneryy  I?,cscarch and  Ccvclo?mcnt Ac t  of 1?74, 42 I.7.S.C. 
§ 5 9 0 2 ( b ) ( 2 )  (1976), and subsection 107(a) of the Encrzy Rcorqanieat ion 

. Act of 1374, 3s amended, 42  U.S.C. 5 551'i(a) (1976). In addition, w e  have 
reviewed the most pzrtiiient of DOE'S regulations and proposed regulations 
with respect to cost *p=rtici.pation. , 

1 

As a general overall concksion, w e  found that DOE has substantial 
discretion over the aniount and circu,mstances i n  which i n d u s t r y  C G S ~  ?a - 
t i c iy t ion  will be required,  if :my. In  nx t icu lar ,  we =we' not aware or' m y  
statutory nrw-ision that m m c h t e s  indnstry cost s l i m i n ?  in  a11 ohases of a 
dcmonstrztion nroject, Iior ~wc i-;e a x w e  of any statutory pro-rision t h t  
mandates the size of Ccmonstration ~11~13.s. IZowever, t h e  law dces re?zire# 
with rcsnect to tiic selection of c!c?xonsiratio:i nlznts, tha t  the dcc;rce cf 
f inancinl  suvmrt that T T ~ V  ke orov-idcd by non-Feclcral ciititics be t a k e n  
into conr:icimatior.. 
deinnnEtration project cxcccci a ecrtnin level, i n  some circuni:jfrrr,cr?s 
specific ccxiqressional n:itiiorization niay Le required for the partic*Al?.r 
project. ii'or rx-ojccts v;!iicli come witiiin these D r o v i s i n n s ,  Con~r l~ess  kcis 
mi opportunity to evaluate both the pnrticular fundin: a r r a n q c n i e n t  s ami the 
plant s ize  on an individual demoristrrrtion project basis bcf0i-e a project is 
undertaken. 

. 

i n  addition, wiien the cctiznxtcci totnt costs ot' a 



.- 

B-178205.80 - .  

However, 88 a general proposition, industry participation 1s not 
statutorily required, and cooperation and participation with DOE is nut 
restricted to the private sector. EO2 must coordinate nonnuclear energy 
programs with ths heads oi relecmt Federal  aTencies, and, throunh f m d  
transfers or other a r r zqemen t s ,  may use thcir facilities', canabilities 
and experience for cnerry resezrch, developmcnt and demonstration 
programs', Xoreover, i f  DOC feels t h t  pxticipation with industry or  
other Government nqcncirs is inlcasible or inaryropriate, it has legal 
authority t o  undertake efforts on its own, including the demonstration 
of commercial feaaibillty-of energy technologies. 

?m addition, our qencraf readin2 of DOE's requlations and proposed 
regulationc conccrnhq' industry pctrticipation m d  cost shnrfnrf docs not 
readily disclose any mattern inconsistent with the provisions of DOE'B 
nonnuclear energy ctatutes. Of COWDO the  application of t h e  r e p l a t i o n s  
to any particular project will depend on the facts and circumstances of 
the specific case. 

- 

Pra conducthq OUT review, it was neccsmry  t o  consider SL number of 
different statutes in relation t o  the cliffzrent forrnB of wtcntiial Federal 

various laws that  affect industry cost rxrticirmtiion in DOE'S nonnuclear 
ener,gy proym-ns,  which wvo are fnc lud inz  as an Appendix. In its 
March 21, 1979, letter t o  you, DO2 did not e1xxi'i'ically a d b e o s  the iasuo 
of i ndus t ry  participation, and IVC h m e  not mpwately solicited DOE'B 
comments, We hope thia material will be helpful. .. 

' involvement. Ow l e p l  ntafa" has prepared u detailed analysis of the 

Sfncarely yours, 
. .  . .  

P..F.KELLER 

Depmp Comp+zoller General 
of t he  United States 

- 2 -  
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energy programs with heads of relwamrt Federal agencies, and, through 

fund trarrsfevs op" other arrangamante, may use their facilities, capa- 

& stration project exceed certain Pevde specific congressional authoriza- 

.. 



I 

DOE'S EEtOAD AUTHORITY" 

Cong~ass  heta granted DOE broad rasponsibillties and authority with 
respect to the dt~e1~pment"aaad implementation of the Nation's energy 
policies. 9n par%icular, Congress charged DOE 

If to establish and vigo~ously conduct a comprehensive, 
national pra.gram of b s i c  sand applied research m d  devel- 
opment, incIrtd4ng but not limited to demonstrations of 
practical applications, oE all potentially beneficial energy 
EtOUFCeEI and LltiEzation eechologies * *. I' 

Subsection 3 @)(I) of the Federal Nakznuc3Lew Energy Research m d  Devel- 
opment A d  of I974 (hereinafter sefemed to as the Nomuclew Act), as 
amendedo 42 U.S.C. '$ 5902@)(l) (197%). (*I 

"Tin undertaking such program, fu19 advantage must be 
taken of the existing technical and managerial expertise 
ipl the vax-ious energy fields within Federal agencies and 
p a r t i c u ~ a r ~  -c in PI the private sector. " (Emphasis added. 1 

Subsection 2 (d) 0%" the Nom.uclear Act, FAS amended, 42 W. S, C .  $ 5901(d) 

"* * gc To this end, %he [ Secretary of DOE] fs authorized 
to make 9s~angenncn't.s (including contracts, agreements and 
loans) for th.e c~ndirct  of research md development activi- 
ties with private or public institutions or person6, including 
participation in joint or cooperative projects of a researchP 
de~elop~mental, or experimental nature; to n-kke payments 
(in lump sum cv installments, and in ad*~mce or by way of 
rei,mbursemsnt, witch naeesswy adjustments on account of 
overpayments er under gaymenfs); an6 gene~akly to take 
such steps as he may deem necessary or eipprspriexte to  
perform fmctionf3 PICMV or hereaftep vestcla in him. * * * I '  

Unless otherwise specified, cifationn t o  the United States Code 
(U. S .  C 
knndated  (U.S.C.A.) refer %a the  1979 pock& rpr~ir t .  

refer to the 1916 edition : citaticnsl Po the United Sktees Cs.2e 

a -I 
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"[E) The potential opportudties for non -Fedaqa1 
interests to rr?ca@we the investment in the under- 
taking through. the normal commercial utilization of 
ppopri&wy knowledge appem inadequate to encowwe 
timely results. 

"(C) The extent of the problems treated and the 
objectives souplat. by the mdertaking w e  ns,tiomi or 
widaqread in their sfgnificrarxce. 

a -2 
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[ ofl r i sk  capital t o  the nsn-Federal entities which 
might otherwise engage in the field of the research 
i s  hiadequate for the timely development of the 
t WhnOlOEEgr, 

"(F) The magnitude of %he investment appear8 
to exceed the financial capabilftie8 of ptential non- 
Federal pwtiqipmts fn the research to support 
@ffEfe@it%V€3 eff0Fts. I t  

Moreover, once a determination has been made that Federal 
i n ~ l v e i - - ~ @ n t  is anpropriate, Congress has set forth the forms of Federal 
assistace that DOE may provide to indues participation by others. Sub- 
section 7(a) ofthe Nonnuclear Act, w amended, 42 U.S.C.A. $ 5906(ae), 
pxwidee in part# that DOE 

* * may utllia;a vwfoua forms of Federaf assisesknce 
~ p ~ d  ~ f k i p ~ & i o n  ~ h f c h  may include bu"i XI& limited to-- 

"0) fahit Federal-industry expesd..mental, demon- 
stration, UP commercial eorporsttions * * *; 

A -3 
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and (2) the forme o€ Federal aasistmce which m y  be used, the 
Nonnuclear Act does nut include a general and uniformly applicable pro- 
vision regarding the amount and dcgres to  which industry must share 
the c o ~ t s  of a project for which Federal assistance is provided. The 
Nonnuclear Act is, of course, the general and comprehensive statute 
governing Federal nonnuclear energy re~ewch,  development and demon- 
stration, but section 3 thereof, 42 U.S.C.  § 5982, requires that DOE 
compfy with provisions contained in other laws refating t o  nonnuclear 
energy somces awd incorporates their more specific programs into 
the compehenaive national program. 

The Nonnuclear Act does contain, however, come specific costing 
psovisiolns with respect to certain particular forms of Federal ~ S B ~ ~ & U ' M ~ G  
w pwticular types of energy. Similm particularized costing provisions 
w e  also inchded in certain of the other Zeqislation relating to nonnuclear 
energy technologies, while in other instances the legislation is silent. Hn 
short, there is no uniformity. "hie aboermce of miformity regarding 
industry cost sharing need not be viewed as a deficiency, however, but m y  
merely reflect w eoixpessional rpe~~g t~ i t ion  of the wide diversity of stagen 
of development and ecunornic viability among the various E;OWCBB of non- 
nuclear energy, which may require differing and p~~tic~zlzxrizsd cost 
sharhg provisions, if m y ,  to induce industry participation in t h e i r  devel- 
opment. Nevertheless, the absence of U~iifomnit-y requires a review of a 
n m b r  of nomuclem enm,$g ststutes in relation t o  industry cost shwirlg. 
W e  have chosen to organize a m  review on ma basis of the form of Federal 
asE3istiUU:e prodded. 

. 

JOINT FEDEELAL-INDUSTRY CQRPQR..ATIONS 

Congress has set forth standards with SQIW specificity, including cost 
SharjPlg, whem a joint Federal-industry coppmation is used to "design, 
construct, operate4 and maintain one or more experimental, demonstra- 
tion, or commercial-size facilities, or other oph?psationg which will ascer- 
tain the technical, environmental, and ~ C Q I ~ O ~ ~ G  feasibility of a pwticula.r 
energy tech~~ol~ggr. " Subsection 7(13)(1) sf the NonnucIear Act, 42 U.S.C. 
Q 5906(b)(lf. Subsection 7(b) of the 'E3omuelear Act, ~upra, also provides, 
in part: 

" ( 5 )  The erstirnated Federal share of the construction, 
operation, and maintentwice- cost over the Pife of each cor- 
poratE6n shall be determined Fn m d e r  t o  facilitate & single 
congressional authorization of the full amomt at the time 
of establishment ~f the corporatiara. 

ration shall refleet (A) the %ethical and economic r i s k  of 

. 

" ( 6 )  The Federal share of the CQ& of each such corpo- 

A -4 



the venture, (B) the probability of any financial return to 
the non-Federal participants arising from the ventures 
(Cy the financial cambility of the  potential non-Federal 
participants, and (D) such other factors 8s * * * 5 DOE] 

]In additfon, Congress retained some C Q P ~ ~ J ~ O ~ B  over IDQE's ability to 
form joint Federal-industry corporations: 

We m e  not aware .that this form of Federal assistance has been used. 
I 3 i O V $ 8 V ~ ,  we note that subssc.tion 6(b)(3)(2)) of the Nomuclear A&, 42 
U.S.C.  % 5905(b)[3f(B), requires DOE to invite and consider propclsals 
froan potential participants, based upon Federal assistance a d  pmtici - 
pation in the form of it joint Federal-industry c o ~ p o s ~ t i o n ,  to commer- 
cially demorxtrate; techrad~gies for producing substitutes for natural. gas, 
including coal gasification. En esnjurretion with these @ff~&s .  DQE is 
required to mire recommendations cand issue a report on. the viability of 
using W B  form of Fedwal assistmce or pmticipztion. 

A-5 
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of the cost 117hlch the Federal Govwnmerrt may not exceed; ~ O W ~ W ,  
they do establish procedures which DOE must follow, and m&e pro- 
vision for specific prio~ con,g~essiona1 a p p ~ o v a l  before irnplementa- 
tion of a price s u p w ~ t  gwgrarn, which provides opportunities for 
careful evn2v.ation of the extent of Federal assistanca needed for price 

provides, in p m :  
supports. S u b ~ ~ A i o n  7 ( ~ )  of the M O ~ U C ~ ~ E W  Act, 42 U.S.C. $ 5906 (c), 

“Competitive systems of price supp~rts  proposed for 
cong~essional authorhation pursuant to this Act shall 
conform to  the following guidelines : 

“(1) The f DOE] shall detmrmtne the type and capsact- 
tkm of the desked full-scale, commercial-size facility 
or othm ope~patiiora which .rx~mId demoaastrwte the technical, 
envimmmcntal, a d  economic feasibility of a part fc~ lar  non- ’ 

. nuclear anergy teclianology. 

a -6 
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Aside from these examplea which relate directly to t.esearch, 
development and demonstration of nonnuc lew energy techologies, 
DOE also has responsibility for administering the following Federal 
gmantse programs for nonnuclear energy: 

2. Section 102 of the Energy Policy and Cansewation Act, 
8s amended, 42 U.S.C. D 6211, a~horizes Federal Isan 
gwwatees foje developing new underground coal mines, not 
to  exceed $30,000, Q O O - p e r  person (including affiliates) and 
not to exceed 30 percent of the lesser of (a) the principal 
balance of the loan or (b) the cost of developing the new 
urnde~womd coal mine. 

Act, RS amended, 42 U.S.C.  E 6881, authorizes Federal 
.gusls~aPreees of tho wtstmdhg principal amount of any loan, 
note, bond, OP other oblication evidencing indebtedness €'or 
financing energy conservation measwee3 OF renewable F C B O W C ~  
energy measmes h&alled in any building or industrial plant. 
The aggregate outstanding principal ~zsrsouvrt guaranteed at any 
one time with respect to  any borrower may not exceed 
$5,800,000, and such amount may not exceed 90 percent of the 
cost of the energy measwe finmced. 

2. Section 452 oftha En.mg-y Conservation m d  l?roductian 

Although agtch of +he foregoing Federal guarantee programs h.as been 
authorized in Iegislation, we note that Con,gress has retained some 
specific conb-01 over their use and implementation by inclusion of the 
following pravision in the Depwtmnent of the Interior and Related Agenciee 
Appropriation Act, 1979, Pub. L. No. 95-465 (October 17, 1978), 92 Stat. 
1279, 1298: 

?None o€ the h d s  mide available to the Department 
of Energy under this Act shall be used to implement or 
finance authorized p r i m  support or lorn gumbntee pro- 
grams unless specific provision is macle for such p~ograms 
3n this or future appropriation acts, i I  

the aggregag of $8,750,000 * * *. " 92 Stat. at 1235. 

A -9 



B-178205.88 



B-178205.80 

5585, which authorizes tke Secretary of Energy to enter 
b t o  such contracts and p m t ~  as may be necessary or 
appropriate €01- the, fi&I@%%ht for commercial p=sdu&on 
and utilization of phdovoltaic components and systems. 

42 1f.S.C. 5 5907a (Stapp, P 19771, which authorizes small 
grants for the development and demonstration ~f energy 
m s 8  not to exceed $50,000 during any 2-yeap period 

6. SW#O~L ll2 OP Public L s a ~  NO. 95-39 (Jwe 3, 1977), 

to any p L X P t i C i ~ t .  - 
7. Subsection 304fb) of the Automotive Propulsion 

Rese~9"ch and Development A& of 1978, 15 W.S.C.A. 
5 2103b) ,  which authorizes DOE to make contracts m d  grants 
for reseasch and development ~eading to a T G e T a u 5 i  
propulsion ,system with private entities a83 well as with my 
Federal agency. 

DE &$ONS'fRASkfON PRa3GTS 

Although the nonuclaa~? energy progr%tm statutes authorizing Federal 
assistance i n  the form of grmts8 contracts OT cooperative agreements 
have generally not specified cost shming requiarements, a major purpose 
of these kinds of Federal assistanceo as indicated in the emrn-plss @et 
fwfh immediately above, is fur demonstration pro jacts. The Nonntxclsar 
Act, ~3upra~ provides some specific guidance with y~espscri to demonstra- 
tion projects. 

First, subsection 8(a) of the NQI-UIUC~~W Act, 42 U.S,C. $ 5907(a), 
defines demonstration projects 40 include 

'** * * pilot plants demonstrating techofogicral advances 
and field demonstrations on new rne-thods and proceduresp 
and demonskations of prototype commercial applications for 

conversion, and ~ t i l i z & i ~ n  of energy F B B O ~ C B S .  
the explsratfon, development, production, trmspsstatfon, 

II 

3it also generally authorizas DOE $0 ''provide Federal assistance for or 
participation in demonstration projects'' and to  "enter into cooperative 
agrearnente with non-Federal entities to  demonatsate the technical 
feasibility and economic potentia1 of mer& technologies an a prototype 

I I  cw f ~ l l - ~ ~ t i ~ l e  basis. 

I A-11 
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Second, of psrticul~~ significance for the purposes hem, 
subsection 8(b)  directs DOE in reviewing potential demonstratian plroj-. 
ects to consider, intw alia: 

__L- 

1. "the 8dl;abllity Of n ~ n - F e t . l ~ a l  WicipmtS PO C'OII- 
struct and operats the facilities or perform the activities 
associated with the proposal and to contribute to the financing 
of the proposal;'' 

2. "the total estimated cost including the Federal invest- 
ment and the probable time echedule;" and 

3. "the proposed pmtfcipmts and the proposed Pinarncial 
contributions of the Federal Government and of the non-Fadwzzll 

A f k c i a l  award "may be m d e  only to the extent.of the Federal share 
of the estimated total design and construction costs, plus operation E X J . ~  
rnaintemance costs. B 8{c){l}. Howw.wr, despite the mandate to con- 
aider the financial contributions of non-Federal p ~ ~ ~ t i c i p ~ i t ~  in reviewing 
potential demonstration projects, cost sharing is not statutorily required 
in m y  phase of ca demonstration project nor WQ there, m y  re~Wiclisns 
on the size of demonstration projects, 

parkicfpants". 

11 

Nevertheless, the Congress has r&ahed specific atnthmity in sub- 
eectlons 8 ( a )  and (f) to review and appmvs 01" &sapprove certain of them 
demonstration projects before they me$ undertakm: 

"{e)  E the e&imate of the Federal investment w i t h  
respect $6 coms~uction costs of any demonstration 
project proposed to be established under this section 
exceeds $58,000,000, no amount may be appropriated 
for sizch project except as apcciffeally authorized by 
legislation hereafter anacted by the Congress, 

"{fl I€ the total estimated amount of the Federal 
contribution to the c o n s f ~ u c ~ o n  cost of EI demonstration 
wojeet does not exceed $ 5 O , O Q O , Q O O ,  [ DOE] is authorized 
to proceed with t h e  negotiation on" a,gmernents and i m p k -  
mentation of the proposal subject to the availability of 
funds under the authorization of appropriations pursuant 
to section 16: Provided, That if S U G ~  Federal contribu- 
tion t o  the construction cost is estimated to  exceed 
$25,000, COO the [ Secretary] shall provide 8 full and com- 
prehensive repclrt  on the proposed dernons?rtltion project 
t o  the appropriate committees of the Congress m d  no fmds  
may be expended for m y  agreement w d s r  the authority 
granted. by this section prior to the expiration of sixty 

, 

A-12 
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calendar days (not including any day on which either House of 
Congress is not in session because of m adjournment of mom 
than thme cralendm days to  a day certain) from the date on which 
the [ Secretary'sJ report on the proposed project is received by 
the Congress. SLlCla repwts shalt contab m malygrsis Of the 
extent to which the proposed demonstration csatisfiew the criteria 
specified in subsection (b) of this aection [ which is set forth, in 
pwt, above] ( I  

A simih bo€ more restrllcHve congressional control provision is included 
in subsection 7jf) af 'the Solar Energy Research, DeVelOpment?, and Demon- 
$ration Act of 1974, 4% U.S.C.  $ 5556(P), Therefore, for projects which 
come within these provisfons, Congress has an opportunity t o  evaluate the 
plant size m d  the particular funding arrmgenientc~ om an individual demon- 
stration project basis before B project fs mdedaken. 

A -13 
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"U9 prim to the passetge of the A&, an agency m a  
authorized to use one or more of the three instruments-- 
procurement contracts, pants, or cooperative Ee,graernents-- 
and is not prohibited from using m y  ofthem, this provisicm 
enables it Po enter into any of the three types of arrangementB, 
subjet3 to the criteria a& forth in sections 4, 5, and 6 .  I I  

43 Fed. Reg. 36862 (Aragust 18, 1978). Sections 4, 5 and 6 ofthe Federal 
Grant and Coope~ative Agreement A d  sf 1977, 41 'U.S.C.A. $9 503-505, 
res p t i v e l y  provide: I( 

"USE OF CONTRRCTS 

"See!. 5 .  Each executive agency shall use a type of grant 
agreement as the legal instrument reflecting a relationship 
betweem the Federal Government and a State OF focal govern- 
ment or other recipient whenever - - 

(2) the principal puqmse of the relationship is the 
tm.nsfer of money, p ~ s p e r t y ,  serviceso or anything of 
value to the State or local government OY other recipient 
b order to  accomplish 8 pl.lblic pwpolpc? 0% SvbPpOst or 
etfrnulation authorized by Federal stattltc, ra ther  than 
acquisition, by pwchaee, lease, or barter, of property 
or services for the direct benefit or use of the Federal 
crwernment; m d  

I t  

If (2) no subetmtial involvement is e%nticipated between 
the executive agency, acting fox" the Federal Government, 
and a State or local government or other recipient during 
performrmaxa of the contemplated activity. 



I 
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i 

i 
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"CmsiePent with the pwposee of [ the Federal Grant apld 
Cooperative Agreement Act] agencfee are encouraged to 
maximize cornpetitism among all types of recipients in the 
award of wants or cooperative agreements, in consonm.ce 
with program purposes. i 1  

43 Fed. Reg. 36863 (August 18, 1978). 

In partial summary, we find there is no uniformity in the nomuclear 
energy program statutes regwding iradustry cost f ibrin9 or p&icipatj.on, 
Where Federal assistance is provided through B joint Federal-industry 
corpo~ation, the maximum amount of F e d e r a l  assistance has been speci- 
€Pad by statute. Certain quiddines havet been established by statute to  
minimize the level 0% Federal assistance where Federal price support8 
hagre been authorized, but these do not establish a cost sharing require- 
ment by either a dollar limitation on Federal assistance or a maximum 
pmcentage of the total cost of a project. 'She degree to which *&e Federal 
Government may share the r i s k s  in nomuclear energy projecta by guaran- 
teeing certain aspects of privata traasactionrs differs substantially from 
prog-wrn tu program, but it i ~ i  generally set forth in the pro,pam atatutas. 
On the other E.tmd, the amount and nature of fndustsy pmtfcipation i6 n ~ t  
statutorily specified where contracts, grants or cooperative agreements 
w e  authorized. Nowever, Congress has specified the circunzstances 
when it is appropriate to use a contract, grant agreement, or cooperative 
agr.sament, m d  some specific statutory gddmce is provided with respect 
to  demonstration projecles. 
prior congressional approval before certain projects or programs may be 
implemented. Nevertheless, as IL general overall conclusion, DOE has 
substant ia l  discroetion over the, amount md circumstances in which 
industry cost p~&2cipation will  be required, if any. In partieulw, we are  
nut awme of m y  statutory psv i s ion  that mandates h d n s k y  c o ~ t  oharlazg 
in a31 phases of 8~ demonstration project, nor m e  we RWWB of any statu- 
tory provision that rnmchte~ the size of demonstration plants. 

addition, mmc statutes require specific 

DOE has promulgated, or is in the process of promulgating, Borne regu- 
lations which specifically address the matter of Bndu&y u.&iciyation and 
cost sharing. DOE recently issued 8 fiaal r u l e  establishing agency-wide 
procurement regulations, which include w. coinrslete subpart entitled "Cost 
Participation. ' I  43 Fed. Reg. 15881, 15905 [April 14, 1978), 88 modified in 
44 F e d .  Reg. 34424, 34432 (June 14, 1979). DOE has also issued a final 
rule prescribing agency-wide Federal assistance reguiatllons, which are  
distinct from, and do n d  cover contracts under, the Fecteral m d  DOE 

a-16 
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procurement reLgd&ions. 44 Fed. Reg. 12920 (March 8 ,  1979). Within 
the new DOE assistance regulations, the DQE policy on m e t  participa- 
tion with respect to grants (classified to 10 C . F . R .  0 600.10?(a)) hapl 
been "reserved, I '  as have Subpart 6: --Cooperative A-greements, Sub- 
part D--Direet Loans, and Subpart E - - b a n  Gu~pante?os~ since they have 
no0 yet been completed. 44 Fed. Reg. 12928,12930 (IL'Iarchd3, 1979). 
Hawevex-, DOE has issued a p r o p ~ ~ e d  rule on cooperative agreements, 
which COrdainf3 specific provisions cost participation. 44 Fed. Reg. 
20594, 2.0596 (April 5 ,  1979). 

The cost participation pmvisfons of DOE'S procurement regulations, 
supra, classified to 41 C:F.R. Chapter 9, state: 

%I) This subpart sets forth the DOE policy on coee 
participation by organizations performing researchs devel- 
opment., avad demonstration projects undes DOE prime con- 
tracfg. This subpart dom not cover efforts and projects 
perfmrned €01- W E  by other Federal agencies. 

"(b) Cost participation i a  a genevic term det~~t ing  any 
situation tvherpe the Covwnrnent does not €ally seimbtrJrEte the 
performer for all allowable eoste necessary to accomplish 
the grojeet or effort under the contract. The term encom- 
passes cost gikwing, cost matching, cost limitation (r3jp.ect 
or indirect), participation 112 kind, and sirnilax concepts. 

"q; 9-4,5901. poqcy 
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(b) When DOE supports performer rmearch, dmlopment 
and demonstration efforts, where the prImIpaL purpose is uNi- 
mate comrnerciealfzatim m d  u.t%Uzabtion of the technotogias by 
the private sector and when there m e  reasonable expectations 
by aiel the performer will receive present or futwa economic 
benefits beyond the instant contrael, as result of performmcs 
of the effort, it is DOE policy to obtain cost participation. nll 
funding will be Provided for early phases of development pro- 
grams when the Pechn01ag-y has not been adequately evaluated 
or proven and when actual or potential technological problems 
EU'E @T?&.. I 

md avaluathg wesent mcl future economic benefits to the per- 
former, BOX will eonsides the techni@zd feasfbffity, p-ojected 

mweial application, as well afi possible effects of ofher DOE 

I t  

"(e) $n making the d&wmiP.latflon to sbtah cost participation, 

economic ViabfUty, societal md political acceptability of com- 

eupprtad prajecta in eomp&fng techojkogies. 

"(c) Potential benefits to the performer w e  less likely 
where: basic research is involved and cost participation, if any, 
'is expected to be less than in circumstances where ia product 

A-113 
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''(1) The availability of the technology to  the performer 'bt 
comp&itora, 

+I (4) frnprovaangnts fn the performer's Ptr"cure comrsnercfal 
competitive position. 

" (5 )  Disposition of propexotgr at project's end. 

" ( 6 )  Whether the potential benefits will be lessened if 
the perforrne~ lacks production OP other capabilities with 
which to capitalize the results of the project. However, if 
the results of the project are  trziisferabls to comescia1 
w*gmizatisns with production capabilities, and the perform- 
h g  organization would ~btaaira patent ox= other p~opert-y rights! 
which cotxld be sold or licensed, this should be considered. 

a -28 
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"(b) -- P o l . .  (1) When supports performance under 
a cooperative agreement, where the principal purpose is 
ultimate commesciaUzation or utilization of tcchnolo.py(s) 
by the primite secto~,  or present or fu ture  economic bensfits 
beyond the instmt egwwd, eas a liqcsult of performance of the 
effort, it is DO23 policy to obtain cost participation. 

A-22 
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t'(3) C o d  paPticfpation may be provided by third party 
entities (other companies or associations). The f a t  that 
8 project is jofnttly funded ( e . g ,  
as~oeiation fund a third party participant) does not prec,lude 
cost participation by ths p m t f e i p t .  

where DOE and an industry 

(iv) ~mprovemeilts in the pEwt€Cipar&t'B fl.lture eom- 

"(v) Bispasitisn of property ~t wojcctts end. 

''(vi) Whether $he wtentfal benefits wil1 be lessened 
if the participant lacks production OF other capabilities 
with which to capitialize the results of the project. How- 
 eve^^ if the resuts [ sic] of the pruject m e  transferable to 
entities with production capabilities, and the pwformhg 
participant would obtain patent or other proparty rights 
which could bs sold or licensed, this should be considered. 

m e s i a l  comp&itfve position. 

dh -23 
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"(vif) Whether the performing argadzrrtioti lacks 
adequate non-Federal sowces of funds from which to make 
cost pzwticipatlon. 

"(3) The mamer of cost participation and how it is to bet 
accomplished shall be set forth in the award. 

"[e) Records Participant8 in Cdoperative Agreements 
srhall be required to maintain raeords adequate to reflect the 
nature  and extent of their costs and to insure that the required 
cost pmticipation is achieved. 

oulo general reading of 'the foregoing DOE sogulations and popssed 
regulations concernhs industry participation m d  cost sharing does not 
readily disclose any matters inconsistent with the provisions of DOE'S 
nsnnuclezw energy statutes. The application of the regulations to any 
particular project will  of course depend on the facts m d  cirpcurnatmcee 
of the specific case. 

I 1  
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fn fact, DOE must eomdinslte nonnuclear ~ ~ O ~ I - R I I I S  with the heads 
uf relevant Federal agencies in order to minimize unnecessary duplica- 
tion of progrms, projects, m d  research facilities. 42 U.S.C.  5 5903a. 
fn addition, Congress directed that 

'%I the exercise of NS responsibilities * * * [ the 
Blecsetsepy of DOE] shall utilize, with the& eonsant, to' 
the fulk36t extent he d&.ernlines advisable the technical and 
management capabilities of other executive agencies having 
facilities, personnel, QF other resowces which can assist 
OF advantageously be expanded to assist in carrying out 
such responsibilities. The [ Secretmy] shall con~ult  with 
the! head of each otgemp with TPaspct to  such faciliths, 
personnela OF other resources, and may as~ ign ,  with thek 
consent, specific pro.grams or Projaete fn energy research 

ments under this subseetioh, the head of each such agency 
rjbwll inswa that-- 

Wd development as appropPi&te. In makhlg such a s s i s -  

"[I) such assignments shall be in addition to m d  not 
detract from the b a i c  mission responslbilitios of the 
agmcy, and 

"(2) such assignments shall bo carried out under such 
g l . l i ~ ~ @  as the [ Sscrst-j deems appspopriate. " 

Subsection 10411) of' the Energy Reorganization Act of '197'4, as amended, 
42 U.S.C. S 58l4(i). bong other things, subsection 4(c) of the Non- 
nuclew Act, ~ B B  amended, 42 U.S .C.  Q 5903(c),  authorizes DOE, through 
fmd W m ~ f e r ~  or confracts, to  initiate and maintain energy re~earch, 
development and demons&ation prosar1s or activities uti2izing the faciki - 
.ma, capabilities, expertise, and experience of Federal agencies. 

Among the programs specifically authoz-izing DQE's u8e of &her Federal 
agencies tW@ the following: ' 

1. Section 9 of the Solar Heathg and Coding Demonstration 
Act of 1974, 42 U.S.C,  $ 5507, which authorizes DOE to enter 
into almanqernents with appropriate Federal aTenciss to  carry out 
+ ? i m c G h e d  solar ~ e ~ ~ ~ d c 6 o ~ p r o j e e t s  m d  
activities (including demonstr~dion projects) with respect to 
apwtmesnt buildings, office buildings factories, crop-drying 
facilities and other agricultu~e3lf s t s u e t ~ e s ,  public buildings 
(including schools and colleges), and othm non-residential, 
commercial, or" industrial buildings as may be appropriate. 

--_1 

2. Sections 523 and 524 of the National Energy Conservation 
Policy Act, 42 U.S.C.A. O f  8243 a d  8244, which authorize, DUE 
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DOE EP';IERGY RESEARCH, DEVELBP&fENT AND - BEWIOh'ST~TIO~ 

Although DOE ie  atithmized to  participate with both other Government 
agencies a d  the private ~ectos,  SOE is not legally precluded from under- 
taking cner,gy researcho development and demonstration m.its own wholly 
with Government funds, unless its broad discretion ie limited by a specific 
~ o v i s i o n  of k w .  To emphasize DOE'S braad general responsibilities 
wBh respect to the development m d  implementation of the Nation's energy 
policies referred Po earlier, the ~ s ~ e s s  provided: 

_I_ 

"The [ Secretary gf DOE] irs authorized to exercise his 
powers in such m m e r  ad to insure the continued C Q ~ ~ U C ~  of 
research and development GT-ed activities in meas or 
fields deemed by the [ Secretary] to be pertinent to the acgulsi- 
tion of an expandad fund of scientific, technical, and practical 
knovledge in energy mattera. ' ' [Emphasis added. 1 

Subsection ]107(zt) of the Energy Reorganization A&'& 1974, as mended, 
42 U . S . C .  § 5817(a). Conseqtxently, if DOE feels that participation with 
industry m other Govwnment agencies is infeasible or insppropriate, it 
IIZLE; legal authority to undertake efforts on its own, t l  including dcmonstrw- 
tion of commercial feasibility" of energy technologies. 

Among the responsibilities Con,pesc explicitly lodged with DQE in ~ l e s c -  
tfan 103 of the Energy Reorganization Act af 1974, as amended, 42 U.S.C. 
% 5813, w e :  



COMPTROLLZR GENERAL OF T H E  UNITED STATES 
WASHINGTON. D.C. 20548 
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H o n o r a b l e  G a i l  D a n i e l ,  Chairman / 

Special  Subcommit tee  o n  NATO S t a n d a r d i z a t i o n ,  
I n t e r o p e r a b i l  i t y  and  Read i n e s s  

C o m m i t t e e  OR A r m e d  S e r v i c e s  
U . S .  H o u s e  of R e p r e s e n t a t i v e s  
W a s h i n g t o n ,  D.C. p;ake amf lab i s ;  t o  pmblfo m d t f l g  . 

Dear Mr. Chairman:  

I n  l i n e  w i t h  y o u r  r e q u e s t  of A u g u s t  1 4 ,  1978,  r e g a r d i n g  
H.R.  1 1 6 0 7  and R .  12837 ( 9 5 t h  Congo ,  2d Sess . ) ,  w e  are 

t h  m'NATO Mutua l  Support  A c t  of 197g* 

The p r e d e c e ' s s o r  t o  H.R. 4623--H.R. 11607, w h i c h  was 
s u b m i t t e d  b y  t h e  Depar tmen t  of Defense  ( R O D )  f o r  c o n s i d e r a t i o n  
l a s t  year--would have p r o v i d e d  v e r y  broad a u t h o r i t y  t o  t h e  
S e c r e t a r y  o f  D e f e n s e  t o  e n t e r  i n t o  a g r e e m e n t s  w i t h  NATO 
c o u n t r i e s  and  s u b s i d i a r y  b o d i e s  t o  f u r t h e r  o p e r a t i o n a l  co- 
o p e r a t i o n  and  c r o s s - s e r v i c i n g  o f  forces. I n  commenting o n  
t h a t  b i l l ,  w e  s t a t e d  t h a t ,  w h i l e  s y m p a t h e t i c  t o  DGD's prob- 
l e m s  i n  t h e s e  areas ,  w e  f e l t  t h a t  s p e c i f i c  l e g i s l a t i v e  r e l i e f ,  
i n  l i e u  of  H . K .  11607, c o u l d  b e  p r o v i d e d  t o  al low DOD t h e  
f l e x i b i l i t y  i t  m i g h t  need  t o  meet g o a l s  i n  t h e s e  areas .  W e  
commented f u r t h e r  t h a t  H.R .  1 1 6 0 7  (1) d i d  n o t  p r o v i d e  
a d e q u a t e  management and  i n t e r n a l  c o n t r o l s  o v e r  costs and (2) 
d i d  n o t  p r o v i d e  a d e q u a t e  C o n g r e s s i o n a l  o v e r s i g h t  of complex 
issues .  

f o r w a r d i n g  o u r  L" comments o n  H.R.  4623,-~, t--S e-=-+?- 

pGc&bs- 

The Depar tmen t  of Defense  w a s  r e q u e s t e d  to  r e d r a f t  and 
r e s u b m i t  i t s  proposal  t o  more s i m p l y  and  c o n c i s e l y  c o v e r  t h e  
needed  a u t h o r i t y ,  U n f o r t u n a t e l y ,  i n  our j udgmen t ,  H.R. 4 6 2 3  
f a i l s  t o  meet t h a t  o b j e c t i v e .  I t s  terms a re  b r o a d  a n d '  
s w e e p i n g ,  a s  was t r u e  of i t s  predecessor. The a u t h o r i t y  t o  
be c o n f e r r e d  i s  n o t  c l o s e l y  o r  e x p l i c i t l y  t a i l o r e d  t o  t h e  
D e p a r t m e n t ' s  s t a t e d  n e e d s .  F u r t h e r m o r e ,  i ts  impact upon 
o t h e r  l e g i s l a t i o n ,  s u c h  a s  t h e  A r m s  E x p o r t  C o n t r o l  A c t ,  
would be s i g n i f i c a n t .  A c c o r d i n g l y ,  w e  d o  n o t  b e l i e v e  t h a t  
i t s  e n a c t m e n t ,  a s  d r a f t e d ,  would b e  a d v i s a b l e .  Many of our  
o b j e c t i o n s  t o  H.R. 11607  ( a n d  i t s  companion H . R .  12837) a p p l y  
w i t h  e q u a l  force t o  H.R. 4623. I n  a d d i t i o n ,  w e  h a v e  e n c l o s e d  
o u r  d e t a i l e d  comments and q u e s t i o n s  r e g a r d i n g  H.R. 4623 f o r  
u s e  by  t h e  C o m m i t t e e  i n  c o n s i d e r i n g  t h e  l e g i s l a t i o n .  
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We wish to state that we remain sympathetic to the 
Department's needs in the area of NATO logistical support 
and cross-servicing. H.R. 4 6 2 3 ,  however, goes well beyond 
what is needed. A far better approach, discussed with 
DOD during l a s t  year's hearings on H.R. 11607 and H.R. 
12837, would be to state with clarity and particularity 
each and every provision of existing law that needs modi- 
fication, and to state those modifications in clear 
language. it'e believe this is perfectly possible. 

i5 

Because H.R. 4623 also was rexerred to the Conmitteero 
on Foreign Affairs, and because the bill could h a v e  a 
serious impact on the Arms Export Control Act, we are 
sending a copy of this letter to the Chairman of that 
Commit tee. 

If we can be of further assistance in analyzing the 
proposed legislation, please let us know. 

Comptroller General 
of the United States 

cc: Chairman, House Connittee 
on Foreign Affairs (w/enclosure) 
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DETAILED GAO COMMENTS AND QUESTIONS 
o n  H.R. 4623 ( 9 6 t h  Cong.,  1st S e s s . ) ,  
" N o r t h  A t l a n t i c  T rea ty  O r g a n i z a t i o n  

M u t u a l  S u p p o r t  A c t  of 1979"  

I. DOD S u p p o r t i n g  S t a t e m e n t s  f o r  H.R.  4623:  

H.R. 4 6 2 3  w a s  proposed t o  C o n g r e s s  by  t h e  Depar tmen t  of 

E e f e n s e  ( D O D )  a s  p a r t  of its l e g i s l a t i v e  p r o g r a m  fo r  t h e  9 6 t h  

C o n g r e s s .  DOD o u t l i n e 6  i ts  j u s t i f i c a t i o n  f o r  t h i s  b i l l  i n  a 

l e t t e r  t o  t h e  S p e a k e r  of t h e  House from t h e  G e n e r a l  C o u n s e l ,  

DOD d a t e d  A p r i l  30, 1 9 7 9 ,  DOD 96-4. I n  a d d i t i o n ,  DOD pre- 

p a r e d  a n  u n d a t e d  Fact S h e e t  " R a t i o n a l e  f o r  DOD 96-4" sum- 

m a r i z i n g  D O D ' s  p o s i t i o n .  The s t a t e m e n t s  i n  t h e s e  docu-  

m e n t s  s h o u l d  b e  c a r e f u l l y  compared w i t h  t h e  p r o v i s i o n s  of 

the  b i l l .  

R e f e r r i n g  f i r s t  t o  t h e  DOD f a c t  s h e e t  " R a t i o n a l e  For 

DOD 96-4," DOD a s s e r t s  t h a t  some c o u n t r i e s ,  p a r t i c u l a r l y  

Germany and  t h e  Netherlands, c a n  n o  l o n g e r  accept  U . S .  con- 

t r a c t i n g  c o n d i t i o n s  b e c a u s e  t h e y  f i n d  them " d i s t a s t e f u l  e v e n  

i n s u l t i n g .  'I What e v i d e n c e  i s  t h e r e  t o  s u b s t a n t i a t e  t h i s  

a s s e r t i o n  a n d  w h a t  e f f e c t  would t h i s  b i l l  h a v e  o n  t h e  off-  

s h o r e  p r o c u r e m e n t  a g r e e m e n t s  ( O P A )  e n t e r e d  i n t o  w i t h  NATO 

member c o u n t r i e s  i n  t h 2  1 9 5 0 s ?  Elost o f  t h o s e  a g r e e m e n t s  

s p e c i f i c a l l y  i n c o r p o r a t e  some o f  t h e  " d i s t a s t e f u l "  U . S .  

Government  c o n t r a c t  terms. Have t h e s e  n a t i o n s  r e p u d i a t e d  

t h e s e  a g r e e m e n t s  o r  w i l l  t h e  G i l l ,  i f  p a s s e d ,  e f f e c t i v e l y  

s u p e r s e d e  t h o s e  a g r e e m e n t s ?  I f  so ,  w h a t  will be t h e  e f f e c t  
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upon t h e  U .  S .  European  Covmand (USEUCOM) p r o c u r e m e n t s  i n  

Europe  t h a t  m i g h t  b e  o u t s i d e  t h e  scope of t h i s  b i l l ?  I n  o r d e r  

t o  assist C o n g r e s s  i n  e v a l u a t i n g  t h e  mer i t s  of t h e  b i l l ,  

w e  b e l i e v e  GOD s h o u l d  p r o v i d e ,  f o r  t h e  record, e v i d e n c e  of 

t h e  s p e c i f i c  o b j e c t i o n s  r a i s e d  by t h e  NATO members and  by 

NATO a n d  i t s  s u b s i d i a r y  b o d i e s  t o  c o n t i n u e d  a c c e p t a n c e  of 

s t a n d a r d  U . S .  g o v e r n m e n t  c o n t r a c t  c l a u s e s .  T h i s  wou ld  h e l p  

i d e n t i f y  t h e  c h a n g e s  needed  t o  a d d r e s s  t h e  spec i f i c  o b j e c t i o n s ,  

i n  l i e u  of o v e r l y  b r o a d  l a n g u a g e .  

I t  s h o u l d  be n o t e d  t h a t  s i n c e  t h e  i n t r o d u c t i o n  of H.R. 

1 1 6 0 7  l a s t  s e s s i o n !  t h e  Cost  A c c o u n t i n g  S t a n d a r d s  Board  h a s  

g o n e  v e r y  f a r  toward e x e m p t i n g  f o r e i g n  c o n t r a c t s  f r o m  i t s  

s t a n d a r d s .  - 1/ A l s o ,  o n  t h e  a u d i t  q u e s t i o n ,  DOD a l r e a d y  h a s  

a u t h o r i t y  t o  w a i v e  a u d i t s  b y  t h e  Comptroller G e n e r a l  u n d e r  

e x i s t i n g  law ( 1 0  U.S.C. S2313) if t h e  c o n t r a c t  i s  w i t h  a 

f o r e i g n  g o v e r n m e n t  and DOD h a s  a u t h o r i t y  t o  w a i v e  a p p l i c a b i l i t y  

of t h e  T r u t h  i n  N e g o t i a t i o n  A c t ,  i n c l u d i n g  a u d i t s  by DOD, 

u n d e r  e x i s t i n g  l a w  ( 1 0  U.S.C. 2 3 0 6 ( f ) ) .  

DOD's f a c t  shee t  s t a t e s ,  " N a t i o n - t o - n a t i o n  s u p p o r t  m u s t  

be p r o v i d e d  t h r o u g h  a g r e e m e n t s  a s  i s  done  t h r o u g h o u t  NATO." 

I t  wou ld  be u s e f u l  t o  know t h e  s t a t u s  of a g r e e m e n t s  of t h i s  

- 1/ C o n t r a c t s  and  s u b c o n t r a c t s  w i t h  f o r e i g n  g o v e r n m e n t s  a r e  
exempt  from a l l  s t a n d a r d s  a n d  r u l e s  of t h e  Board. F o r e i g n  
c o n t r a c t o r s  and  s u b c o n t r a c t o r s  need  o n l y  comply w i t h  S t a n -  
d a r d s  4 0 1  and  402  a n d  t h e  r e q u i r e m e n t s  t o  s u b m i t  a d i s -  
c l o s u r e  s t a t e m e n t .  4 3  Fed.  Reg. 52693-4, November 1 4 ,  
1978. 

- 

- 2 -  
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n a t u r e  t h a t  nox  e x i s t  w i t h i n  NATO and  i n  w h a t  areas DOD h a s  

b e e n  u n a b l e  t o  concluc je  a g r e e m e n t s  because of e x i s t i n g  l a w .  

If DOD c a n  c i t e  s p e c i f i c  examples, c learer  l e g i s l a t i v e  r e l i e f  

m i g h t  be  p o s s i b l e .  

The DOD f a c t  s h e e t  c i t e s  3 i t e m s  t h a t  t h e  b i l l  w i l l  n o t  
I 

do. F i r s t ,  i t  w i l l  n o t  " a f f ec t  t h e  way t h e  U.S. Government  

d e a l s  w i t h  p r i v a t e  c o n t r a c t o r s . "  T h i s  appears  t o  be i n c o r -  
5 

rec t  inasmuch  a s  t h e  b i l l ,  a s  w e  r e a d  i t ,  would  permit  a n y  

of t h e  NATO c o u n t r i e s  o r  s u b s i d i a r y  b o d i e s  of NATO i n  e f f e c t  

t o  a c t  as o u r  p r o c u r i n g  a g e n t .  They ,  i n  t u r n ,  could  make 

a c q u i s i t i o n s  f rom p r i v a t e  c o n t r a c t o r s  i n  Europe  o r  e l s e w h e r e  

o n  o u r  b e h a l f ,  a n d  do  so  e n t i r e l y  o u t s i d e  t h e  no rma l  U.S. pro- 

c u r e n e n t  s y s t e m .  

S e c o n d ,  DOD asserts t h a t  t h e  b i l l  w i l l  n o t  "ma te r i a l ly  

r e d u c e  USEUCCM p r o c u r e m e n t  from U.S. s o u r c e s . "  I f  DOD is re- 

f e r r i n g  s t r i c t l y  t o  USEUCOM, t h e  l e v e l  of purchases f r o m  U . S .  

s o u r c e s  is n o t  p a r t i c u l a r l y  h i g h ;  t h e r e f o r e  t h i s  is n o t  

e spec ia l ly  m a t e r i a l .  I f ,  however ,  DOD means a l l  U . S .  forces 

i n  Europe ,  t h e n  t h i s  a s s e r t i o n  may be of d o u b t f u l  a c c u r a c y .  

L a s t l y ,  t h e  f a c t  s h e e t  s ta tes  t h a t  t h e  b i l l  w i l l  n o t  

' ' s u b s t i t u t e  f o r  c o n t r a c t i n g  i n  p r o c u r e m e n t  of i n i t i a l  o r d e r  

q u a n t i t i e s  o f  major e q u i p m e n t . "  Our comment w i t h  respect 

t o  t h i s  appears  be low i n  c o n n e c t i o n  w i t h  s e c t i o n  3 ,  s u b -  

s e c t i o n s  ( b )  a n d  ( c ) .  
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DOD's l e t t e r  d a t e d  A p r i l  30,  1 9 7 9 ,  t r a n s m i t t i n g  pro- 

posal DOD 96-4, ( o n  page  2 ,  para .  2 )  refers t o  "NATO s t a n d a r d  

a g r e e m e n t s D  '' A g a i n ,  w e  b e l i e v e  t h e s e  a g r e e m e n t s  s h o u l d  be 

s p e c i f i c a l l y  i d e n t i f i e d  a n d  s u p p l i e d  f o r  t h e  r e c o r d  A r e  

t h e r e  a g r e e m e n t s  beyond STAKAG 2135,  which  was referred t o  

by G e n e r a l  Gregg d u r i n g  h i s  t e s t i m o n y  l a s t  year  i n  s u p p o r t  

of H.R. 11607?  - 2/ 

11. S e c t i o n - b y - S e c t i o n  A n a l y s i s  o f  H.R. 4623: 

S e c t i o n  2 ,  Page  2 ,  L i n e s  11-15. 

The t e r m  p r o p e r t y  is b r o a d  and  g e n e r a l  and  i n  i t s  ge-  

n e r i c  d e f i n i t i o n  c a n  i n c l u d e  p e r s o n a l  p roper ty  ( w h i c h  i n -  

c l u d e s  m i l i t a r y  h a r d w a r e ) ,  r e a l  p r o p e r t y ,  s u p p l i e s  and 

e q u i p m e n t ,  f u r n i t u r e  and  f u r n i s h i n g s .  A l t h o u g h  s e c t i o n  3 ( c )  

p r o h i b i t s  t r a n s f e r s  of c e r t a i n  m i l i t a r y  h a r d w a r e  i t  seems 

t h a t  t h e  p r o v i s i o n s  o f  s e c t i o n  2 c o u l d  c a u s e  some m i s u n d e r -  

s t a n d i n g  a n d  s e c t i o n  3 ( c )  c o u l d  be  i g n o r e d .  We s u g g e s t  

t h a t  D e f e n s e  be r e q u i r e d  t o  d e f i n e  t h e  term " p r o p e r t y "  a s  

u s e d  i n  t h e  b i l l  o r  u s e  t h e  word "equ ipmen t"  i n  s e c t i o n  2 

t o  be c o m p a t i b l e  w i t h  s e c t i o n  3 ( c ) .  

S e c t i o n  2 ,  Page 2 ,  l i n e s  15-20: T h i s  l a n g u a g e  implies 

t h a t  o u r  NATO a l l i e s  d o  n o t  now h a v e  s u c h  laws o r  p r o c e d u r e s .  

- 2/ H e a r i n g s  before t h e  Spec ia l  Subcommi t t ee  o n  NATO S t a n d a r -  
i z a t i o n ,  I n t e r o p e r a b i l i t y  and  R e a d i n e s s  House C o m m i t t e e  
o n  Armed S e r v i c e s ,  H . A . S . C .  N o .  95-72, 9 5 t h  Cong. , 2d 
Sess. a t  p. 1 1 9 6 .  
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DOD i n  i t s  j u s t i f i c a t i o n  f o r  H.R. 11607  l a s t  C o n g r e s s  seemed 

t o  s u g g e s t  t h a t  t h e  c o n t r a r y  was t r u e .  3/ What c o u n t r y  o r  

c o u n t r i e s  are t o  t a k e  t h e  l e a d  i n  t h i s ?  Is t h e  U.S. t o  

compromise f i r s t ,  h o p i n g  t h a t  o u r  a l l i e s  w i l l  f o l l o w ,  o r  

have  t h e y  a l r e a d y  compromised so th . a t  i t  is  now appropriate  

f o r  t h e  U.S, t o  i n t r o d u c e  some f l e x i b i l i t y  i n t o  i t s  own 

s y s  t e m ?  

- 

S e c t i o n  3 ( a ) ,  Page 3, l i n e s  6-10: The e f f e c t  of t h i s  

l a n g u a g e  i s  e s s e n t i a l l y  t h e  same a s  t h a t  c o n t a i n e d  i n  H.R. 

1 1 6 0 7  ( w h i c h  was “ N o t w i t h s t a n d i n g  a n y  o the r  p r o v i s i o n  o f  

law * * * ‘ I ) .  GAO l a s t  year  s t a t ed  i n  o u r  comments o n  H.R. 

11607  t h a t  w e  f e l t  t h a t  l a n g u a g e  was o v e r l y  broad. The 

Special  Subcommit tee  i n  i ts report  4/ l a s t  C o n g r e s s  con- 

c u r r e d  i n  our v i e w  and  p o s e d  s e v e r a l  q u e s t i o n s  t h a t  r e m a i n  

unanswered .  Whi le  c e r t a i n  aspec ts  o f  C h a p t e r  1 3 7  o f  T i t l e  

10 U.S.C. may pose d i f f i c u l t i e s ,  w e  d o u b t  t h a t  t h e  e n t i r e  

chapter should be cast aside. For e x a m p l e ,  t i t l e  1 0  U.S.C. 

2306 c o n t a i n s  a p r o h i b i t i o n ,  l o n g  e x i s t i n g  i n  U.S. l a w ,  

a g a i n s t  a n y  c o s t - p l u s - a - p e r c e n t a g e - o f - c o s t  s y s t e m  of cqn-  

t r a c t i n g ,  Why s h o u l d  s u c h  a p r o h i b i t i o n  be d iscarded?  

S i m i l a r  q u e s t i o n s  c a n  be r a i s e d  r e g a r d i n g  o t h e r  s e c t i o n s  

- 

- -  3 /  I b i d . ,  S t a t e m e n t  of Hon. D a l e  W. C h u r c h  a t  page 1152,  
H e a r i n g s  o n  NATO. 

- 4/ NATO S t a n d a r d i z a t i o n ,  I n t e r o p e r a b i l i t y  and  R e a d i n e s s ,  
R e p o r t  of t h e  Special  Subcommit tee  o n  NATO S t a n d a r d i z a t i o n  
I n t e r o p e r a b i l i t y  and R e a d i n e s s ,  Kouse  C o m m i t t e e  o n  A r m e d  
S e r v i c e s ,  H . A . S . C .  N o .  95-101, 9 5 t h  Cong. , 2d Sess, a t  42.  
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of t h e  c h a p t e r .  S i g n i f i c a n t l y ,  o n  l i n e  7 of page  3 a p p e a r  

t h e  w o r d s  "or  o t h e r  l a w s . "  What o t h e r  l a w s  does DOD have  

i n  mind and  why is DOD s t i l l  u n a b l e  t o  s p e c i f y  for  C o n g r e s s  

w h a t  l a w s  n e e d  t o  be m o d i f i e d ,  r e l a x e d  o r  w a i v e d ?  Amend- 

m e n t s  t o  t h o s e  s p e c i f i c  laws is  p r e f e r a b l e  to broad l a n -  

g u a g e  t h a t  may y o  beyond wha t  a c t u a l l y  i s  needed .  The 

languaFje proposed c o u l d  l ead  t o  s e r i o u s  u n i n t e n d e d  r e s u l t s .  

S e c t i o n  3 ( b )  and ( c ) ,  Page 3 ,  l i n e s  11-20:  T h i s  sec- 

t i o n  s t a t e s  t h a t  o n c e  i n  t h e  s y s t e m ,  r e p l a c e m e n t  of major 

items a n d  spares  c o u l d  b e  a t t a i n e d  t h r o u g h  t h e  a g r e e m e n t s  

t h a t  would be  e s t a b l i s h e d  u n d e r  t h e  a u t h o r i t y  of t h i s  b i l l .  

The l i m i t a t i o n  of t h e  a c q u i s i t i o n  o f  major items of 

o r g a n i z a t i o n a l  e q u i p m e n t  is s p e c i f i c a l l y  t i e d  by t h e  l a n g u a g e  

here t o  i n i t i a l  i s s u e  q u a n t i t i e s .  Why i s  there no  l i m i t a t i o n  

placed upon fo l low-on  a c q u i s i t i o n ?  

I n  s u b s e c t i o n  ( c ) ,  t h e  b i l l  e x c l u d e s  " a i r c r a f t ,  n a v a l  

v e s s e l s ,  t racked combat  v e h i c l e s ,  torpedoes,  s t r a t e g i c ,  o r  

n u c l e a r  c a p a b l e  missiles." ( T h i s  l a n g u a g e  d i f f e r s  f rom t h a t  

H.R. 1 1 6 0 7 ,  p a g e  2, l i n e s  9-10, namely  " a i r c r a f t ,  missi les ,  

n a v a l  v e s s e l s ,  t r a c k e d  combat v e h i c l e s ,  o ther  weapons,  o r  

n a v a l  torpedoes.") B a s i c a l l y ,  t h i s  l a n g u a g e  l e a v e s  o p e n  t h e  

p o s s i b i l i t y  t h a t  DOD c o u l d  s e l l  or a c q u i r e  a l a r g e  number 

of major i t e m s ,  f o r  example ,  t a c t i c a l  missiles for g r o u n d ,  

a i r ,  and  n a v a l  a p p l i c a t i o n  ( s o  l o n g  a s  t h e y  are  n o t  n u c l e a r ) ,  

r a d a r s ,  communica t ion  s y s t e m s ,  E l e c t r o n i c  Coun te rmeasu re  
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(ECM) e q u i p m e n t ,  m u n i t i o n s  of v i r t u a l l y  a l l  v a r i e t y ,  a r t i l l e r y ,  

n o n - t r a c k e d  v e h i c l e s  a n d  so o n .  DOD s h o u l d  specify prec ise ly  

w h a t  i t  i n t e n d s  t o  t r a n s f e r ,  o r  ( l o o k i n g  a t  s e c t i o n  4 )  a c q u i r e  

u n d e r  t h i s  b i l l .  H o w  much of t o t a l  U.S. r e q u i r e m e n t s  would  

be s a t i s f i e l i  u n d e r  t h i s  a u t h o r i t y ?  P e r h a p s  t h e  l a n g u a g e  i n  

t h e  b i l l  s h o u l d  be amended so  a s  t o  p r o v i d e  a g rea t e r  d e g r e e  

of s p e c i f i c i t y  b e c a u s e ,  a s  now w r i t t e n ,  i t  i s  a g i g a n t i c  

" l o o p h o l e "  a n d  would  seem t o  permit f a r  more t h a n  mere 

l o g i s t i c s  s u p p o r t .  

S e c t i o n  3(d)(2), P a g e s  4-5: Our c o n c e r n s  a b o u t  a g r e e -  

m e n t s  t o  p r o v i d e  b a s e  o p e r a t i o n s  a n d / o r  u s e  of f a c i l i t i e s  

r e m a i n  t h e  same a s  e x p r e s s e d  i n  o u r  comments l a s t  year  on 

H.R. 1 1 6 0 7 .  ( R e f e r  t o  o u r  report  " P l a n n i n g  Host N a t i o n  Sup- 

por t  f o r  U . S .  Forces i n  Europe"  LCD-78-402, A u g u s t  9,  1978.) 

G e n e r a l l y ,  DOD c a n  e n t e r  i n t o  m u l t i - y e a r  a g r e e m e n t s  u n d e r  

t h e  p r o v i s i o n s  of OM3 C i r c u l a r  A - 3 4 ,  b u t  c a n n o t  r e c o r d  (or 

i n c u r )  m u l t i - y e a r  o b l i g a t i o n s  a g a i n s t  s i n g l e  yea r  appropria- 

t i o n s .  (See l i n e s  3-5 and 23-24, p a g e  4.) W i t h  respect to 

t h e  c a n c e l l a t i o n  of  p r o v i s i o n s  t h e r e  are  t h r e e  o p t i o n s  fo r  

t h e  cost  of c a n c e l l a t i o n  and t h e  payment  of t h o s e  costs. L e t  

u s  assume t h a t  o p t i o n  ( A )  a n d  ( E )  d o  n o t  work  a n d  ( C )  h a s  

n o t  gone  i n t o  e f f e c t ,  i n  o the r  words t h a t  n o  a p p r o p r i a t i o n  

h a s  b e e n  made f o r  t e r m i n a t i o n  paymen t s .  T h i s  appears  to create 

a n  e x c e p t i o n  t o  what  w o u l d  o therwise be  a v i o l a t i o n  of t h e  

A n t i - d e f i c i e n c y  A c t .  I t  w o u l d  g i v e  DOD a v e r y  broad s e l e c t i o n  
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of a p p r o p r i a t i o n . a c c o u n t s  from which  t o  d raw f u n d s .  I t  i s  a l so  

n o t e w o r t h y  t h a t  o p t i o n  ( 3 )  makes n o  r e f e r e n c e  t o  reprogramming.  

T h i s  aspec t  s h o u l d  be c o n s i d e r e d .  

S e c t i o n  4 ( a ) ,  Page 5: Here i t  i s  c l ea r  t h a t  t h e  b i l l  

permits  n o t  o n l y  ' ' buying"  b u t  a l so  " s e l l i n g .  " What precisely 

d o e s  DOD c o n t e m p l a t e  i n  t h a t  r e g a r d ?  W i l l  t h i s  s u p p l a n t  t h e  

F o r e i g n  M i l i t a r y  S a l e s  (FMS) aspec ts  of t h e  A r m s  E x p o r t  C o n t r o l  

A c t  (AECA) i n  s i g n i f i c a n t  ways? We n o t e ,  f o r  e x a m p l e ,  t h a t  

t h e r e  are n o  r e q u i r e m e n t s  r e s t r i c t i n g  t r a n s f e r  of e q u i p m e n t  

t o  t h i r d  c o u n t r i e s ,  p a r t i c u l a r l y  non-NATO s t a t e s .  I f  t h e  b i l l  

would impinge  upon t h e  AECA, t h e r e  appears  t o  be a s i g n i f i c a n t  

d e p r i v a t i o n  of t h e  c o n g r e s s i o n a l  r e v i e w  f u n c t i o n  t h a t  o t h e r w i s e  

w o u l d  e x i s t  u n d e r  t h a t  A c t .  Reading  t h i s  s e c t i o n  a l o n g  w i t h  

s e c t i o n  3 ( c ) ,  wh ich  l e a v e s  many major items of e q u i p m e n t  sub- 

j e c t  t o  t h e  b i l l ' s  p r o v i s i o n s ,  t h e  e f f e c t  c o u l d  be  s i g n i f i c a n t .  

A l s o ,  t h e  b i l l  employs  t h e  term " t r a n s f e r "  i n  c o n t r a s t  

t o  "sales" .  (See s e c t i o n  2 ,  page 2 ,  l i n e s  11-15.) I n  c o n t e x t  

of s e c t i o n  2 ,  i t  may n o t  be c l ea r  t h a t  s u c h  t r a n s f e r s  m u s t  be 

fo r  c o m p e n s a t i o n ,  o r  s h o r t  term l o a n ,  a s  p r o v i d e d  i n  s e c t i o n  5. 

The Subcommit tee  may w i s h  t o  c o n s i d e r  w h e t h e r  a d o l l a r  

o r  some o t h e r  l i m i t a t i o n  s h o u l d  be s p e c i f i e d  i n  t h e  b i l l  

fo r  t h e s e  t r a n s f e r s .  

S e c t i o n  4 ( b ) :  P r o v i s i o n  o f ,  or  a c q u i s i t i o n  o f  s e r v i c e s  

c a n  b e  p r i c e d  i n  a c c o r d a n c e  w i t h  t h e  Economy A c t ,  a s  i t  a p p l i e s  

be tween  U . S .  d e p a r t m e n t s  and a g e n c i e s .  What we see i s  t h a t  
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t h i s  would e s s e n t i a l l y  pe rmi t  DOD to waive  c e r t a i n  p e r s o n n e l  

cos t s  ( e . g .  m i l i t a r y  and  c i v i l i a n  r e t i r e m e n t  a n d  b e n e f i t  costs 

which  c o u l d  c o n s t i t u t e  a n  a d d  o n  o f  somewhere i n  t h e  n e i g h b o r -  

hood of 25 p e r c e n t . )  S i m i l a r i l y ,  t h i s  c o u l d  permit  w a i v e r  

of asset  u s e  c h a r g e s  and  o t h e r  unfunded  costs. T h i s  appar- 

e n t l y  i s  t h e  p rac t ice  t r a d i t i o n a l l y ,  a t  l e a s t ,  by t h e  U.S .  

d e p a r t m e n t s  a c t i n g  u n d e r  t h e  Economy A c t .  Why s h o u l d  t h i s  

p r i c i n g  p rac t i ce  be  e x t e n d e d  t o  t r a n s f e r s  u n d e r  t h i s  b i l l ,  

e s p e c i a l l y  when GAO h a s  c o n s i s t e n t l y  m a i n t a i n e d  t h a t  t h e r e  

s h o u l d  be f u l l  cost  r e c o v e r y  f o r  e q u i p m e n t  and  s e r v i c e s  u n d e r  

FMS t r a n s a c t i o n s ?  

- -  

S e c t i o n  4 ( c )  : While  t h i s  s e c t i o n  appears s u p e r f i c i a l l y  

t o  p r o v i d e  some c o n t r o l s ,  i t  is  c r i t i c a l  t o  know how t h i s  

w i l l  be  m o n i t o r e d  and who w i l l  m o n i t o r  t h i s .  A r e  t h e  i n v e n t o r y  

l e v e l s  r e f e r r e d  t o  s i m p l y  t h o s e  i n  Europe o r  d o  t h e y  i n c l u d e  

i n v e n t o r y  l e v e l s  i n  t h e  U . S . ?  I f  t h e y  a re  l i m i t e d  t o  i n v e n t o r y  

l e v e l s  i n  E u r o p e ,  c o u l d  t r a n s f e r s  b e  made from i n c r e a s e d  inven-  

t o r i e s  i n  t h e  U . S . ?  A l s o ,  c o u l d n ' t  DOD c i r c u m v e n t  t h i s  p r o v i s i o n  

by t h e  simple mechanism of d i r e c t  orders  f rom e x i s t i n g  pro- 

d u c t i o n  c o n t r a c t s ,  a g a i n  c i r c u m v e n t i n g  t h e  AECA? I n  s h o r t ,  

there  i s  a s u b s t a n t i a l  q u e s t i o n  a b o u t  t h e  d e f i n i t i o n  of t h e  

words a p p e a r i n g  o n  page  5,  l i n e s  7-1C ( s e c t i o n  4 ( a ) ) ,  " *  * * 
i n  t h e  i n v e n t o r y  u n d e r  t h e  j u r i s d i c t i o n  and  c o n t r o l  * * *." 
Moreover ,  i n v e n t o r i e s  could be i n c r e a s e d  so l o n g  a s  t h i s  was 

n o t  "solely"  f o r  t h e  purpose of t h i s  b i l l .  
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The b a s i c  t h r u s t  of t h i s  b i l l ,  a s  advanced  by DOD, 

appears t o  be aimed a t  a s s i s t i n g  i n  t h e  r o u t i n e  s u p p o r t  t y p e  

o p e r a t i o n s  w h e r e i n  t h e  o t h e r  NATO f o r c e s  c o u l d  r e q u i s i t i o n  

s u p p l i e s  a n d  p a r t s  f rom U.S. s t o c k s  i n  E u r o p e .  I f  t h i s  were 

t o  o c c u r ,  t h e  U . S .  i n v e n t o r i e s  i n  E u r o p e  

h a v e  t o  i n c r e a s e  t o  meet t h e  new demands 

d e g r a d a t i o n  o f  s u p p l y  r e s p o n s i v e n e s s  f o r  

i n c r e a s e s  i n  s tock  l e v e l s  w i l l  r e s u l t  i n  

would n e c e s s a r i l y  

a n d  t o  p r e v e n t  a 

U . S .  f o r c e s .  Any 

i n c r e a s e d  costs 

to  t h e  U . S .  Government.  The  C o m m i t t e e  may w i s h  t o  q u e s t i o n  

DOD o n  t h e  f o l l o w i n g :  

A. W i l l  t h e  l o g i s t i c a l  s u p p o r t  p r o v i d e d  by  t h e  U.S. 

forces i n  Europe t o  o t h e r  NATO a l l i e s  be f o r  f i l l i n g  

r o u t i n e  s u p p l y  r e q u i r e m e n t s  o r  be l i m i t e d  o n l y  f o r  

supply  n e e d s  required by m i l i t a r y  e x i g e n c y ?  W i l l  t h e  

i m p l e m e n t i n g  r e g u l a t i o n s  s p e c i f y  t h e  t y p e  of r e q u i r e -  

m e n t s  permit ted t o  be s e r v i c e d  f rom t h e  U . S .  s u p p l y  

s y s t e m  i n  Europe? 

B. I f  t h e  U.S. s u p p l y  o p e r a t i o n s  i n  Europe  are 

i n c r e a s e d  d u e  t o  t h e  r e q u i r e m e n t s  of NATO forces, 

will t h e  i n c r e a s e d  cos ts  t o  ope ra t e  t h e  s y s t e m  be  

p a s s e d  o n  to t h e  NATO c o u n t r i e s  o r  a b s o r b e d  by t h e  

U.S.? 

S e c t i o n  5 ( i i i ) :  C l e a r l y ,  w e  c o u l d  e n d  up w i t h  uneven  

e x c h a n g e s .  Who w i l l  m o n i t o r  t h i s  and  how w i l l  i t  b e  m o n i t o r e d ?  

Who w i l l  make t h e  v a l u a t i o n s  t o  a s su re  t h e  maximum d e g r e e  
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of e q u a l i t y ?  I f  t h e r e  is a price d i f f e r e n t i a l  where  what-  

e v e r  t h e  U . S .  e x c h a n g e s  i s  more v a l u a b l e  t h a n  w h a t  t h e  U . S .  

r e c e i v e s ,  t h e  U.S. is i n  e f f e c t  making a s u b s i d y .  On t h e  

o t h e r  h a n d ,  i f  t h e  r e v e r s e  i s  t r u e ,  COD is i n  e f f e c t  aug-  

m e n t i n g  i t s  a p p r o p r i a t i o n s .  What mode of v a l u a t i o n  would 

DGD u s e  ( i . e . ,  - -  r e p l a c e m e n t  cost o r  ' a c q u i s i t i o n  cos t ) ?  T h i s  

h a s  l o n g  b e e n  a c o n t r o v e r s i a l  s u b j e c t  a rea  of FE4S where  t h e r e  

are  sa les  from s t o c k .  

S e c t i o n  6 ( a ) :  Why s h o u l d n ' t  t h e  r e g u l a t i o n s  go t o  t h e  

committees 60 d a y s  i n  advance  and  why s h o u l d  t h e r e  n o t  be 

sorile mechanism whereby  t h e  r e g u l a t i o n s  may be d i s a p p r o v e d ?  

The r e g u l a t i o n s  are  l i k e l y  t o  be v e r y  c o m p l i c a t e d  and 30  

d a y s  time would appear t o  be i n a d e q u a t e .  

S e c t i o n  6 ( b ) ,  Page 7,  l i n e s  10 -12 :  The u s e  of 

a c c o u n t i n g  terms i n  t h i s  s e c t i o n  i s  n o t  t e c h n i c a l l y  correct .  

A c c r u e d  r e v e n u e s  a n d  accrued e x p e n d i t u r e s  a re  n o t  l i q u i d a t e d .  

We b e l i e v e  DOD mean t  t o  s a y  t h a t  a l l  a c c o u n t s  r e c e i v a b l e  

should be collected a n d  a l l  a c c o u n t s  p a y a b l e  p a i d  e i t h e r  

w i t h i n  90 d a y s  of i n c u r r e n c e  o r  q u a r t e r l y .  I n  a n y  case, 

w e  d o  n o t  see a n y  v a l i d  r e a s o n  f o r  t h i s  t y p e  of l e g i s l a t i v e  

r e q u i r e m e n t .  I t  i s  n o t  a l w a y s  poss ib le  o r  correct t o  pay  

a l l  a c c o u n t s  p a y a b l e  or c o l l e c t  a l l  a c c o u n t s  r e c e i v a b l e  

w i t h i n  90 d a y s  o r  q u a r t e r l y .  A l s o ,  30 d a y s  from d a t e  of 

i n v o i c e  i s  t h e  g e n e r a l l y  accepted per iod f o r  payment  of b i l l s  

or c o l l e c t i o n  o f  a c c o u n t s  r e c e i v a b l e .  
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S e c t i o n  6 ( c ) ,  Page 8: DOD w o u l d  need  t o  m o d i f y  i t s  

e x i s t i n g  a c c o u n t i n g  s y s t e m  o r  d e v e l o p  a new s y s t e m  t o  accom- 

p l i s h  t h i s ,  e s p e c i a l l y  i f  t h i s  works o u t  t o  i n v o l v e  a s i g n i -  

f i c a n t  number of t r a n s a c t i o n s ,  which  i t  p r o b a b l y  w i l l .  he 

b e l i e v e  t h a t  m o d i f i c a t i o n  o f  t h e  e x i s t i n g  a c c o u n t i n g  s y s t e m s  

may be  t h e  b e s t  a l t e r n a t i v e  t o  supp-o r t  t h e  a c c o u n t i n g  require- 

ments  of t h i s  sect ion a s  well a s  s e c t i o n s  4 ( b ) ,  5, 6 ( b )  

arid 7.  T h e r e  is a n e e d  t o  know what  s y s t e m s  are  now i n  place 

or  will be p u t  i n t o  place.  Will t h e  systems be  a p p r o v e d  

by GAO? On l i n e  1 9 ,  page  8 ,  wha t  i s  mean t  by  " a p p r o p r i a t e  reim- 

bur semen t"?  I n  t h e  s e n t e n c e  b e g i n n i n g  o n  l i n e  2 1  o n  page  8,  

why are  paymen t s  f rom s u b s i d i a r y  b o d i e s  o n l y ,  n o t  c o u n t r i e s ,  

r e f e r r e d  t o?  A l s o ,  DOD migh t  i n  e f f e c t  e n d  u p  w i t h  more 

money, o r  "free money," if DOD s e l l s  e q u i p m e n t ,  e t c .  b u t  

h a s  no  need  to replace i t .  T h i s  a l s o  h a s  b e e n  a p r o b l e m  

area i n  FMS t r a n s a c t i o n s .  L a s t l y ,  why s h o u l d n ' t  f u n d s  be 

c o v e r e d  i n t o  m i s c e l l a n e o u s  r e c e i p t s  of t h e  T r e a s u r y  and  

r e s u l t i n g  n e e d s  f o r  f u n d s  by  DOD t a k e n  care of by s u b s e q u e n t  

a p p r o p r i a t i o n s ,  t h e r e b y  r e t a i n i n g  g r e a t e r  c o n g r e s s i o n a l  

c o n t r o l ?  

S e c t i o n  6 ( d ) ,  Page 9: If t h e s e  p r o v i s i o n s  o f  l a w  a s  

i x p l e m e n t e d  by  c o n t r a c t u a l  l a n g u a g e  are o f f e n s i v e  to t h e  

s o v e r e i g n t y  of t h e  fJATO members, w o u l d n ' t  t h i s  c o n t i n u e d  

a p p l i c a b i l i t y  also be o f f e n s i v e ?  
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S e c t i o n  7: The DOE A p r i l  30, 1979 ,  t r a n s m i t t a l  l e t t e r  

i n d i c a t e s  t h a t  t h e s e  a g r e e m e n t s  would be  s u b j e c t  t o  t h e  Case 

A c t .  T h e r e f o r e  t h e y  s h o u l d  be r e p o r t e d  t o  C o n g r e s s  when con- 

c l u d e d .  Why s h o u l d n '  t t h e  r e p o r t i n g  r e q u i r e m e n t  s p e c i f y  

t h a t  t h e  reports  a l so  be  d i r e c t e d  t o  t h e  A r m e d  S e r v i c e s ,  

F o r e i g n  A f f a i r s  and  A p p r o p r i a t i o n s .  C o m m i t t e e s ?  A l s o ,  i n  

v i e w  of t h e  c o m p l i c a t e d  a c c o u n t i n g  a s p e c t s  r e q u i r i n g  close 

m o n i t o r i n g ,  i t  may be  p r u d e n t  t o  require t h a t  t h e  repor t s  

be s u b m i t t e d  t o  t h e  Comptroller G e n e r a l  a s  well .  

S e c t i o n  8 ,  Page 1 0 :  Under  t h e  Ottawa Agreemen t ,  o n e  of 

t h e  NATO s u b s i d i a r y  bodies i s  t h e  NATO M a i n t e n a n c e  and  Sup- 

p l y  Agency ( N A M S A ) .  I f  t h e  proposed l e g i s l a t i o n  i s  a d o p t e d ,  

DOD p l a n s  t o  make u s e  of NAMSA f o r  depot  m a i n t e n a n c e  of 

e q u i p m e n t  a s  well  a s  o t h e r  l o g i s t i c s  support .  ( S o u r c e :  DOD's 

F i f t h  Report o n  Rationalization/Standardization w i t h i n  NATO, 

J a n u a r y  1 9 7 9 ,  pp. 4 3 ,  4 9 ) .  Up t o  t h i s  t i m e  t h e  U.S. f o r c e s  

i n  Europe have  made o n l y  l i m i t e d  u s e  of NAMSA b e c a u s e  i n  

p a r t ,  NAMSA h a s  d e c l i n e d  t o  e n t e r  . i n t o  c o n t r a c t s  r e q u i r i n g  

f u l l  c o m p l i a n c e  w i t h  U . S .  p r o c u r e m e n t  laws and r e g u l a t i o n s .  

A t  present ,  t h e  U.S. may not legally contract  w i t h  NAMSA. 

Any e x t e n s i v e  u s e  of NAMSA w o u l d  have  a n  i m p a c t  o n  t h e  cost  

of t h i s  program.  A l s o ,  t h e  u s e  o f  NAMSA for a n y  e x t e n s i v e  

m a i n t e n a n c e  e f f o r t s  r a i se s  a q u e s t i o n  a s  to w h e t h e r  corres- 

p o n d i n g  r e d u c t i o n s  w i l l  occur i n  m a i n t e n a n c e  programs i n  
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f a c i l i t i e s  i n  t h e  U n i t e d  S ta tes .  We b e l i e v e  t h e  C o m m i t t e e  

may w i s h  t o  q u e s t i o n  DOD c n  t h e s e  mat te rs .  

O t h e r  G e n e r a l  O b s e r v a t i o n s :  

T h e r e  i s  n o t h i n g  i n  t h e  b i l l  t o  i n d i c a t e  who w i t h i n  

DOD (or  wha t  a c t i v i t y ) .  i s  t o  c o n t r o l  t h e  t r a n s a c t i o n s  t h a t  

would o c c u r  w i t h i n  t h e  s c o p e  o f  t h &  a u t h o r i t y  t o  b e  con- 

f e r r e d .  What p r e c i s e l y  does DOD have  i n  mind w i t h  respect 

t o  sa l e s  o r  t r a n s f e r  of U . S .  items o r  s e r v i c e s ?  What 

c o o p e r a t i o n  w i l l  e x i s t  w i t h  t h e  Cefense  S e c u r i t y  A s s i s t a n c e  

Agency? 

If t h e  U . S .  is t o  acquire goods  and s e r v i c e s  u n d e r  t h i s  

b i l l ,  w h a t  mechanism w i l l  e x i s t  t o  assure t h e  f a i r n e s s  and 

r e a s o n a b l e n e s s  of t h e  p r i ces  p a i d ?  T h i s  q u e s t i o n  is p a r -  

t i c u l a r l y  s i g n i f i c a n t  i f  i t  is  a p u r c h a s e  from NANSA,  who 

i n  t u r n  may have  made a n  a c q u i s i t i o n  from a European  o r  

Amer ican  m a n u f a c t u r e r ,  o r  i f  t h e  p u r c h a s e  i s  t o  b e  f rom a 

f o r e i g n  gove rnmen t  which h a s  i n  t u r n  c o n t r a c t e d  f o r  t h e  

g o o d s  o r  s e r v i c e s .  What a d m i n i s t r a t i v e  a n d  o t h e r  i n d i r e c t  

c h a r g e s  will w e  have  t o  pay? What p r o v i s i o n s  f o r  cos t .  

a n d  pr ice  c o n t r o l  w i l l  be iml;osed upon p r i v a t e  f i r m s ?  

L a s t l y ,  what  w i l l  be t h e  i m p l i c a t i o n s  o f  t h i s  b i l l  

f o r  l o g i s t i c a l  support  ( s p a r e  p a r t s ,  depot  m a i n t e n a n c e ,  

e t c . )  of t h e  F-16 program? The b i l l  e x c l u d e s  o n l y  " a i r -  

c r a f t " ,  n o t  t h e i r  par t s .  
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